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(4) Party includes a person or agency
named or admitted as a party, or prop-
erly seeking and entitled as of right to
be admitted as a party, to a pro-
ceeding, and a person or agency per-
mitted limited participation or to
state views in a proceeding by the
Commission.

(b) Prohibitions against ex parte com-
munications. (1) No interested person
outside the Commission shall make or
knowingly cause to be made to any
Commissioner, Administrative Law
Judge or Commission decisional em-
ployee an ex parte communication rel-
evant to the merits of a proceeding.

(2) No Commissioner, Administrative
Law Judge or Commission decisional
employee shall make or knowingly
cause to be made to any interested per-
son outside the Commission an ex
parte communication relevant to the
merits of a proceeding.

(c) Procedures for handling ex parte
communications. A Commissioner, Ad-
ministrative Law Judge or Commission
decisional employee who receives, or
who makes or knowingly causes to be
made, an ex parte communication pro-
hibited by paragraph (b) of this section
shall:

(1) Place on the public record of the
proceeding:

(i) All such written communications;

(ii) Memoranda stating the substance
of all such oral communications; and

(iii) All written responses, and
memoranda stating the substance of all
oral responses, to the materials de-
scribed in paragraphs (c) (1)(i) and
(1)(ii) of this section; and

(2) Promptly give written notice of
such communication and responses
thereto to all parties to the pro-
ceedings to which the communication
or responses relate.

(d) Sanctions. (1) Upon receipt of an
ex parte communication knowingly
made or knowingly caused to be made
by a party in violation of the prohibi-
tion contained in paragraph (b)(1) of
this section, the Commission, Adminis-
trative Law Judge or other Commis-
sion employee presiding at the hearing
may, to the extent consistent with the
interests of justice and the policy of
the Act, require the party to show
cause why his claim or interest in the
proceeding should not be dismissed, de-

§10.11

nied, disregarded, or otherwise ad-
versely affected on account of such vio-
lation.

(2) Any attorney or accountant who
knowingly makes or knowingly causes
to be made, or who knowingly solicits
or knowingly causes the solicitation of,
an ex parte communication which vio-
lates the prohibitions contained in
paragraph (b) of this section may, on
that basis alone, be deemed to have en-
gaged in unprofessional conduct of the
type proscribed by 17 CFR 14.8(c).

(3) Any Commissioner, Administra-
tive Law Judge or Commission
decisional employee who Kknowingly
makes or knowingly cause to be made,
or who knowingly solicits or know-
ingly causes the solicitation of, an ex
parte communication which violates
the prohibitions contained in para-
graph (b) of this section may, on that
basis alone, be deemed to have engaged
in conduct of the type proscribed by 17
CFR 140.735-3(b)(3).

(e) Applicability of prohibitions and
sanctions against ex parte communica-
tions. (1) The prohibitions of this sec-
tion against ex parte communications
shall apply:

(i) To any person who has actual
knowledge that a proceeding has been
or will be commenced by order of the
Commission; and

(ii) To all persons after public notice
has been given that a proceeding has
been or will be commenced by order of
the Commission.

(2) The prohibitions of this section
shall remain in effect until a final
order has been entered in the pro-
ceeding which is no longer subject to
review or reconsideration by the Com-
mission or to review by any court.

(3) Nothing in this section shall con-
stitute authority to withhold informa-
tion from Congress.

(Sec. 4, Pub. L. 94-409, 90 Stat. 1246, 1247 (5
U.S.C. 551(14), 556(d) and 557(d)); sec.
101(a)(11), Pub. L. 93-463, 88 Stat. 1391 (7
U.S.C. 4a(j) (Supp. V, 1975))

[42 FR 13700, Mar. 11, 1977, as amended at 60
FR 54801, Oct. 26, 1995]

§10.11 Appearance in
proceedings.

(a) Appearance—(1) By non-attorneys.

An individual may appear pro se (in his

own behalf), a member of a partnership

adjudicatory
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may represent the partnership, a bona
fide officer of a corporation, trust or
association may represent the corpora-
tion, trust or association, an officer or
employee of a State Commission or of
a department or political subdivision
of a State may represent the State
Commission or the department or po-
litical subdivision of the State in any
proceeding.

(2) By attorneys. An attorney-at-law
who is admitted to practice before the
highest Court in any State or territory,
or of the District of Columbia, who has
not been suspended or disbarred from
appearance and practice before the
Commission in accordance with the
provisions of part 14 of this title, may
represent parties in proceedings before
the Commission.

(b) Debarment of counsel or representa-
tive by administrative law judge during
the course of a proceeding. (1) Whenever,
while a proceeding is pending before
him, the Administrative Law Judge
finds that a person acting as counsel or
representative for any party to the pro-
ceeding is guilty of contemptuous con-
duct, the Administrative Law Judge
may order that such person be pre-
cluded from further acting as counsel
or representative in such proceeding.
An immediate appeal to the Commis-
sion may be sought from any such
order, pursuant to the terms of §10.101,
but the proceeding shall not be delayed
or suspended pending disposition of the
appeal: Provided, That the Administra-
tive Law Judge may suspend the pro-
ceedings for a reasonable time for the
purpose of enabling the party to obtain
other counsel or representative.

(2) Whenever the Administrative Law
Judge has issued an order precluding a
person from further acting as counsel
for representative in the proceeding,
the Administrative Law Judge within a
reasonable time thereafter, shall sub-
mit to the Commission a report of the
facts and circumstances surrounding
the issuance of the order and shall rec-
ommend what action the Commission
should take respecting the appearance
of such person as counsel or represent-
ative in other proceedings before the
Commission.

17 CFR Ch. | (4-1-03 Edition)

§10.12 Service and filing of docu-
ments; form and execution.

(a) Service by a party or other partici-
pant in a proceeding—(1) Number of cop-
ies; when required. Two copies of all
pleadings subsequent to the complaint,
all motions, petitions or applications
made in the course of a proceeding (un-
less made orally during a hearing), all
proposed findings and conclusions, all
petitions for review of any initial deci-
sion, and all briefs shall be served by
the party or other participant upon all
parties to the proceeding.

(2) How service is made. Service shall
be made by personal service, delivering
the documents by first-class United
States mail or a similar commercial
package delivery service, or transmit-
ting the documents via facsimile ma-
chine. Service shall be complete at the
time of personal service or upon de-
posit in the mails or with a similar
commercial package delivery service of
a properly addressed document for
which all postage or fees have been
paid to the mail or delivery service.
Where a party effects service by mail
or similar package delivery service, the
time within which the party being
served may respond shall be extended
by three days. Service by facsimile ma-
chine shall be permitted only if all par-
ties to the proceeding have agreed to
such an arrangement in writing and a
copy of the written agreement, signed
by each party, has been filed with the
Proceedings Clerk. The agreement
must specify the facsimile machine
telephone numbers to be used, the
hours during which the facsimile ma-
chine is in operation and when service
will be deemed complete.

(3) Proof of Service. Proof of service of
a document shall be made by filing
with the Proceedings Clerk, simulta-
neously with the filing of the required
number of copies of the document, an
affidavit of service executed by any
person 18 years of age or older or a cer-
tificate of service executed by an attor-
ney-at-law qualified to practice before
the Commission. The proof of service
shall identify the persons served, state
that service has been made, set forth
the date of service, and recite the man-
ner of service.

(b) Service of decisions and orders. A
copy of all rulings, opinions and orders
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